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PENNSYLVANIA DEPARTMENT OF ENVIRONMENTAL PROTECTION SECRETARY
MCGINTY ANNOUNCES FINALIZATION OF FILL POLICY

On April 13, 2004, DEP Secretary Kathleen McGinty announced the finalization of the Pennsylvania
Department of Environmental Protection Fill Policy, which sets benchmarks for when materials
excavated at sites are sufficiently contaminated that they must be managed as waste. The Final
Policy was developed following a series of intensive discussions arid meetings between November
and mid-March, after Secretary McGinty set specific final regulatory goals in light of comments
submitted in January, and reached out to industry as the final language was crafted, to assure that
the Program was workable in the field. Gary Brown, President of RT Environmental Services, and
Michael Meloy, Esq. of Manko Gold Katcher and Fox worked with Tom Fidler of the Pennsylvania
Department of Environmental Protection as the Final Policy was crafted.

Under the Final Policy, appropriate due diligence, which may include analytical testing, needs to
be completed, before materials are moved from sites. Materials which are below Unregulated Fill
Policy Limits (which in nearly all cases are the same as the Act 2 Residential Statewide Health
Standards) can be moved as "Unregulated Fill", Materials which fail certain definition requirements
for being unregulated fill, or which have concentrations above the residential Statewide Health
Standards but below non-residential Statewide Health Standards (Regulated Fill Limits) can either
be moved to an Act 2 site if certain procedures are followed, or, have to be managed as Regulated
Fill under a General Permit. The General Permit must be applied for and approved on a site by site
basis, which will take anywhere from 1 to 3 months to complete.

Virtually all construction industry concerns about the workability of the program have been
addressed, and RT has already trained more than 250 construction industry representatives on the
key elements of the new program. In the coming weeks, RT will also be finalizing a Best
Management Practices Manual for Earthwork and General Construction. This document,
which contains practical information on identifying and managing regulated, unregulated fill
materials, and waste materials which may be encountered during construction activities, will also
contain criteria on when a 20 mg/kg arsenic limit for certain construction materials can and cannot
be used. Forreleases of arsenic, 12 mg/kg remains the Statewide Health Standard, but DEP has
recognized that certain construction materials may qualify for using a higher limit, so long as direct
contact is addressed.

A Flow Chart reflecting the Final Fill Policy can be found in Figure 1. RT is working at a number
of sites throughout Pennsylvania, to complete “screening testing”, and, where impdcts are found
that exceed unregulated fill limits, the most common approach is to determine if impacted materials
can be managed onsite under the Act 2 Land Recycling Program. Architects, civil and geotechnical
engineers are also actively redesigning construction projects, to avoid the generation of materials
that would be regulated fill or waste, which are commonly found in urban areas. Although the
impact of the regulations is clearly in the tens of millions of dollars, organizing and designing
projects fo properly manage materials and careful consideration of using the Act 2 Land Recycling
Program where impacted materials are found will minimize financialimpacts of the Final Fill Policy.
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