
1

FINAL 5-04

NEW PA DEP FILL POLICY

INTRODUCTION

A Final “Fill Guidance Document” was issued by the DEP on April 13, 2004. A General Permit was
also issued to allow for the management of some soils with high arsenic levels, soils impacted by
spills or releases and other soils with levels of constituents of concern above “Clean Fill
Concentration Limits”.  The purpose of the new approach is to have a simplified regulatory
approach to determine which soils are considered Clean Fill, Regulated Fill or Waste.

Listed below are the key provisions of the policy:

# There is a new category of material called “Regulated Fill”.  Regulated fill can be
used under a General Permit as a construction material to grade areas.  Maximum
concentration standards for Regulated Fill are to be the Act 2 Statewide Health
Standards (Non-Residential).  The actual limits are in Table GP-1A and B the
General Permit.

# To determine if Fill is contaminated, environmental due diligence should be
performed.  In most cases, testing will also be required, if the quantities is > 125
C.Y.

# Material which is above Regulated Fill Numeric Concentrations must be managed
as waste.

# Regulated Fill materials moved to Act 2 Brownfields sites do not have to apply for
General Permit applicability.

# A DEP Form must be used to document the receipt of Clean Fill which has been
affected by a spill or release. 

Key provisions of the Fill Policy and General Permit follow. 

KEY DEFINITIONS

Key definitions are as follows:

# Clean fill - Uncontaminated, nonwater-soluble, non-decomposable inert solid
material.  The term includes soil, rock, stone, dredged material, used asphalt, and
brick, block or concrete from construction and demolition activities that is separate
from other waste and recognizable as such.  (25 Pa. Code §§ 287.1, 271.1)  The
term does not include materials placed in or on the waters of the Commonwealth
unless otherwise authorized.

# Environmental due diligence - Investigative techniques, including, but not limited to,
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visual property inspections, electronic data base searches, review of ownership and
use history of property, Sanborn maps, environmental questionnaires, transaction
screens, analytical testing, environmental assessments and audits.

# Historic fill - Material (excluding landfills, waste piles and impoundments) used to
bring an area to grade prior to 1988 that is a conglomeration of soil and residuals,
such as ashes from the residential burning of wood and coal, incinerator ash, coal
ash, slag, dredged material and construction and demolition waste.  The term does
not include iron or steel slag that is separate from residuals if it meets the coproduct
definition and the requirements of 25 Pa. Code Section 287.8.  The term does not
include coal ash that is separate from residuals if it is beneficially used in
accordance with 25 Pa. Code sections 287.661 - 287.666.

# Regulated fill - Soil, rock, stone, dredged material, used asphalt, historic fill and
brick, block or concrete from construction and demolition activities that is separate
from other waste and recognizable as such that has been affected by a spill or
release and the concentrations of regulated substances exceed the values in Tables
FP-1 A and B. 

# Regulated substance - The term shall include hazardous substances and
contaminants regulated under the Hazardous Sites Cleanup Act, and substances
covered by the Clean Streams Law, the Air Pollution Control Act, the Solid Waste
Management Act, the Infectious and Chemotherapeutic Waste Law, and the Storage
Tank and Spill Prevention Act.

# Release - Spilling, leaking, pumping, pouring, emitting, emptying, discharging,
injecting, escaping, leaching, dumping or disposing of a regulated substance into
the environment in a manner not authorized by the Department of Environmental
Protection. The term includes the abandonment or discarding of barrels, containers,
vessels and other receptacles containing a regulated substance. 

# Uncontaminated - Unaffected by a spill or release, or if affected by a spill or release,
the concentrations of regulated substances are below the concentrations specified
in Tables FP-1 A and B.

GUIDANCE

The actual language of the Technical Guidance is as follows:

Fill Documentation

1) To determine whether fill is clean or regulated, a person must perform environmental due
diligence(1).

a) If due diligence shows no evidence of a release of a regulated substance, the
material may be managed as clean fill under this policy. 

b) If due diligence shows evidence of a release, the material must be tested to
determine if it qualifies as clean fill. Testing must be performed in accordance with



__________________________
(1)Analytical assessment, testing or sampling is only required if visual inspection or reviews of historic property use indicates evidence
of a release of a regulated substance. 
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Appendix A. 

i) If testing reveals that the material concentrations of regulated substances
that are below the residential limits in Table FP-1a and b, the material must
be managed as clean fill. 

ii) If testing reveals that the material contains concentrations of regulated
substances that exceed the limits in Table FP-1a and b, the material must
be managed as regulated fill.

2) A person may not blend or mix materials to become clean fill. Materials that contain
regulated substances that are intentionally released may not be managed under this policy.

Management of Regulated Fill 
  

# Materials identified as regulated fill are waste and must be managed in accordance
with the municipal or residual waste regulations, whichever is applicable, based on
25 Pa. Code §§ 287.2 or 271.2.  Regulated fill may be beneficially used under
General Permit WMGR096 (proposed) if the materials and the proposed activities
for the fill meet the conditions of that permit.  A person may apply for an industry-
wide beneficial use general permit for the beneficial use of regulated fill in lieu of this
general permit.

# Regulated fill may not be placed on a greenfield property not planned for
development, or on a property currently in residential use or planned for residential
use unless otherwise authorized.

# Fill containing concentrations of regulated substances that exceed the values in
Table GP-1 a and b may not be managed under the provisions of this policy or
General Permit WMGR096, but must be otherwise managed in accordance with the
provisions of the Department’s municipal or residual waste regulations.

 
# In addition, a general permit is not required for remediation activities undertaken

entirely on an Act 2 site pursuant to the requirements of Section 902 of the Land
Recycling and Environmental Remediation Standards Act.  A general permit is also
not required if regulated fill from an Act 2 site is used as construction material at a
receiving site that is being remediated to attain an Act 2 standard as long as the
procedural and substantive requirements of Act 2 are met.  Regulated substances
contained in the regulated fill must be incorporated into the notice of intent to
remediate and the final report.  Movement of regulated fill between Act 2 sites must
be documented in both the sending and receiving sites’ cleanup plans and final
reports.  Placement of the regulated fill may not cause the receiving site undergoing
remediation to exceed the selected Act 2 standard.

MANAGEMENT OF CLEAN FILL

# Use of material as clean fill does not require a permit under the Solid Waste Management
Act and regulations, and it may be used in an unrestricted or unregulated manner under this
Act and its regulations.  The use of materials as clean fill is still regulated under other
environmental laws and regulations.  A person using materials as clean fill under the policy
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is still subject to and must comply with all applicable requirements governing the placement
or use of material as clean fill, such as Chapter 102 (Erosion and Sediment Control) and
Chapter 105 (Dam Safety and Waterway Management).

# Any person placing clean fill which has been affected by a release of a regulated substance
on a property must certify the origin of the fill material and results of analytical testing to
qualify the material as clean fill on Form FP-001. Form FP-001 must be retained by the
owner of the property receiving the fill. (See Appendix B)

# Best Management Practices (BMP) must be followed prior to demolition activities to remove
materials like lead-based paint surface, friable asbestos and hazardous materials such as
mercury switches, PCB ballasts and flourescent light bulbs from a building if the brick, block,
or concrete is used as clean fill.

# Clean fill may not contain any free liquids based on visual inspection, and shall not create
public nuisances (for example objectionable odors) to users of the receiving property or
adjacent properties.

GENERAL PERMIT FOR REGULATED FILL

Here are the key General Permit conditions:

# The beneficial use of Regulated Fill is for use as a Construction Material.

# Permitted Activities.  The approval herein granted is limited to the beneficial use of
regulated fill when moved offsite or received onsite.  Regulated fill may only be moved to
a property that is zoned and used exclusively for commercial and industrial uses or to a
property that is unzoned but is exclusively used for commercial and industrial uses
(excluding parks, playgrounds, nursing homes, child care facilities, schools or other
residential-style facilities or recreation areas).  This permit does not authorize blending or
processing of material to meet concentration limits in Table GP-1.

# Definitions.  The following terms, when used in this permit, have the following meanings:

# “Regulated Fill” is soil, rock, stone, dredged material, used asphalt, historic fill, and
brick, block or concrete from construction and demolition activities that is separate
from other waste and recognizable as such that has been affected by a spill or
release of a regulated substance and the concentrations of regulated substances
exceed the values in Table FP-1 of the Department’s fill policy.

# “Historic Fill” is material (excluding landfills, waste piles and impoundments) used
to bring an area to grade prior to 1988 that is a conglomeration of soil and residuals,
such as ashes from the residential burning of wood and coal, incinerator ash, coal
ash, slag, dredged material and construction and demolition waste.  The term does
not include iron or steel slag that is separate from residuals if it meets the coproduct
definition and the requirements of 25 Pa. Code § 287.8.  The term does not include
coal ash that is separate from residuals if it is beneficially used in accordance with
25 Pa. Code § 287.661 - 287.666.

# The fill may not exceed the following:

# Concentration limits.  Regulated fill may not exceed the values in Table GP-1.
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# For chlorides, in dredged material from tidal streams, regulated fill shall meet 250
mg/l based on an SPLP analysis.

# Fill that is hazardous waste under Chapter 261a (relating to identification and listing
of hazardous waste) may not be used under this permit.

# Proper management of fill.  Regulated fill may not be placed on a greenfield property not
planned for development, or on a property currently used for or planned for residential use.
Material containing concentrations of regulated substances that exceed the values in Table
GP-1 may not be moved under the provisions of this general permit, but must be managed
in accordance with the provisions of the municipal or residual waste regulations.

# Proper management of dredged materials.  In addition to meeting the values in Table GP-1,
regulated fill consisting of dredged material from tidal streams shall meet 250 mg/l for
chlorides based on an SPLP analysis.

# Proper management of fill materials containing metals.  Regulated fill containing metals may
be moved to a site if those metals concentrations meet either the concentration limits for
metals in Table GP-1 or the background concentration, whichever is higher.  Fill that
exceeds the concentration limits must be placed as part of an approved construction project
in such a manner that all direct contact exposure pathways are eliminated.  The background
concentration is defined as the concentration of a substance that is present at the site
before beneficial use activities occur under this permit.  Background concentrations may be
determined by taking a representative number of samples, based on the size of the site,
from each of the receiving site and the fill proposed for beneficial use.  The average
concentration in the receiving site samples becomes the background concentration.

# If the size of the receiving site, where the beneficial use takes place, is greater than or equal
to one acre, proof that a Pennsylvania Natural Diversity Inventory (PNDI) review at the site
has been completed.  This review should be in accordance with the Department’s policy
#400-0200-001, “Policy for Pennsylvania Natural Diversity Inventory Coordination During
Permit Review and Evaluation” (Jan. 18, 2003) and all known occurrences must be resolved
with the jurisdictional agency.  If a PNDI review has been completed at the receiving site
under another Department program, the report of that review and approval may be
submitted to the Department to satisfy this permit application requirement.

A person that registers for coverage under this general permit shall submit:

# A copy of the General Permit registration be submitted to each municipality in which
the beneficial use activities will be located 30 days prior to initiating operations.

# Sampling and analysis. Prior to the beneficial use, the permittee shall perform
chemical analysis on representative samples of regulated fill for the appropriate
parameters in accordance with the protocol in Appendix A to the Fill Policy.  The
chemical analyses required in this condition shall be performed by a laboratory
accredited or registered for accreditation under the Pennsylvania Environmental
Laboratory Accreditation Act of 2002.

# Deed Acknowledgment for beneficial use of regulated fill.  The permittee shall
provide to the Department proof of a recorded deed notice that includes the exact
location of the fill placed on the property, including latitude and longitude
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SELECTED COMMON METALS TOTAL ANALYSIS LIMITS FOR FILL
(FOR OTHER METALS AND ORGANIC CONSTITUENT LIMITS - VISIT THE DEP WEBSITE)

PARAMETER                      Clean Fill Table FP-1
(mg/kg) Limits

                       Regulated Fill (mg/kg)
Table GP-1 Limits 

ANTIMONY 27 27

ARSENIC(1) 12 53

BARIUM AND COMPOUNDS 8,200 8,200

BERYLLIUM 320 320

BORON AND COMPOUNDS 6.7 6.7

CADMIUM 38 38

CHROMIUM III 190,00 199,000

CHROMIUM VI 94 190

COBALT 8.1 22

COPPER 8,200 36,000

CYANIDE FREE 200 760

LEAD 450 450

MERCURY 10 10

NICKEL 650 650

SELENIUM 26 26

SILVER 84 84

SULFATE NA --

THALLIUM 14 14

TIN 240 680

VANADIUM 1,500 72,000

ZINC 12,000 12,000

NA - Not Applicable
________________

(1)The limit of 12 mg/kg applies to all releases of arsenic. A limit of 20 mg/kg applies to certain construction
materials not subject to direct contact upon completion of construction. The limit of 20 mg/kg can only be used
if a Department approved Best Management Practices Plan for Earthwork and General Construction is
followed by all parties involved in supplying and using materials on the construction project.
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CERTIFICATION OF ORIGIN OF CLEAN FILL

I, the undersigned, certify that fill material that has been determined to be clean fill has been placed
on the following property:

Property Name: ________________________________________

      Current Owner of Property:                                                                                 _

        Property Address:                                                                                

________________________________________

________________________________________

This fill material will be used solely for the property improvement or construction purposes. 

Copies of the laboratory analyses that confirm that this material is clean fill are attached to this
form. 

Date: Name:                                                                                     

Title:                                                                                     

Address: __________________________________________ 

__________________________________________

                                                                                     

Phone:                                                        

This form is to maintained by the owner of the property receiving fill material. If a property received
fill form multiple sources, a separate certification form is required for each source. 


